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IN THE THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIM 

TRIBUNAL, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Member,MACT,  

    Udalguri, Assam.  

 

Reference    : MAC CASE NO.6/2014. 

Claimants            :  Sri Pronima Ishlary 

    

          Vs 

1. Sri Prithiraj Basumatary….Owner of the vehicle. 

2. Sri Umraj Jogi …. Driver of the vehicle. 

3. New India Assurance Co. Ltd. 

Bongaigaon Divisional Office, Kakoti Bhaban,  

Bongaigaon......... Insurer. 

                                ……………. Opposite parties. 

 Date of hearing argument:-  : 7.4.2015. 

Date of Judgment   : 7.4.2015. 

For the claimants  : Mr. P.Sutradhar, Advocate. 

For the insurer : Mr. D.Deka, Advocate. 

 

J U D G M E N T 

 

1.  This is a petition U/S 166 of the M.V. Act. 

 

2. Brief fact of the case, is that on 6.10.12 at about 7.30 PM, while the 

deceased was coming home on foot by NH 31 (E) the driver of the Bolero SLX 

bearing registration NO.AS.19/D-4433 drover the vehicle in rash and negligent 

manner. As a result hit the deceased and run over the body near Kashikotra Oil 

Depot as a result of which he died at the spot. Immediately, on received of an 

information the Sidli Police made a GDE vide Sidli P.S. GDE NO.121 dated 

6.10.12 and sent the dead body to RNB Civil Hospital, Kokrajhar for post-
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mortem. The police have registered a case against the driver and owner of the 

offending vehicle vide Sidli P.S case No.36/12 U/S 279/304(A) IPC. It is also 

stated that the victim was a businessman and his business started Yielding 

good turn up since January,2012 since his death. The aforesaid vehicle was 

insured with New India Assurance Co. Ltd. Bongaigaon Divisional Office, Kakoti 

Bhaban, vide policy No. 53030031120100001900 and the insurance was valid 

till 3.8.13. As such, the claimant has claimed a compensation of Rs.20,00,000/-

.  

 

3. O.P. No.1 and 2 did not contested the case in spite of receive the 

summons so case is proceeded exparte against them.  

 

4. O.P. No.3 has contested the case by filing written statement and has 

stated that the claim is not maintainable; there is no caused of action of the 

claim; the claim is bad for proper and valid notice. The petition is barred by law 

of limitation and also bad for non-joinder of necessary party. It is further 

stated that at the time of accident the alleged vehicle being NO. AS.19-D-4433 

(Bolero SLX) was not insured with the O.P. It is further submitted that there is 

no accident due to any kind of negligence on the part of the driver of the 

offending vehicle. It was also submitted that there was a contributory 

negligence on the part of the alleged deceased. The O.P. denied all the 

averments made in the petition save and except few averments. Under such 

circumstances, the answering O.P. praying for dismisses the petition.  

 

5. Upon pleadings of the parties following issues are framed :-  

 

(1) Whether the accident took place  due to rash and negligent 

driving of vehicle AS.19-D-4433 (Bolero SLX) where the 

claimant’s husband died due to accident? 

 

(2) Whether the offending vehicle was duly insured  with New 

India Assurance Company Limited, Bongaigaon Branch at the 

time of accident? 
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(3) What shall be the just and proper compensation and by 

whom is payable?  

 

(4) Whether the claimant is entitled to get the relief as prayed 

for? 

 

6. The claimant examined two witnesses including herself. The O.P. did 

not adduce any evidence. But ld. counsel for O.P. duly cross-examined the 

evidence of claimant. 

 

7. I have also heard argument put forward by ld. counsel for both parties. 

I have thoroughly perused the whole evidence on record.  

 

DECISION AND REASONS FOR DECISION 

 

ISSUE NOS. 1 AND 2:- 

 

8.  As both the issues are inter-related  with each other, so both the issued 

are taken together for decision.  

 

9. The claimant, CW.1, Sri Promila Islari stated that the deceased who is 

her husband, at the relevant time coming home on foot by NH 31 (E), the 

driver over the Bolero SLX, registration No. AS.19-D-4433 drove in rash and 

negligent manner hit and run over her husband near the Kashikotra Oil Depot. 

As a result of which he died not the spot. On received the information the Sidli 

Police made a GDE vide Sidli P.S. GDE NO.121 dated 6.10.12 and sent the 

dead body to RNB Civil Hospital, Kokrajhar for post-mortem examination. The 

police has registered a case against the driver and owner of the offending 

vehicle vide Sidli P.S case No. 36/12 U/S 279/304(A) IPC. It is also stated that 

the victim was a businessman. He owns a small tea garden and a rubber 

garden and his monthly income not less than Rs.24000/-. The petitioner had to 

bear Rs.5000/- for transportation of deceased from the spot of accident to the 

hospital. Under such circumstance due to death of deceased she sustained 

mental pain and suffering for which she claimed Rs.2,00,000/-.  
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 Tough she has been exposed to long cross-examination  but except 

giving suggestions the evidence due to rash and negligence driving of the 

offending vehicle i.e. AS.19-D-4433 hit the deceased and run over him near the 

Kashikotra Oil Depot as a result he died on the spot has remained 

unchallenged.  

 

10. Supporting the evidence of PW.1, PW.2 Sigheswar Islari stated that the 

claimant is his wife of fourth son. On the death of his fourth son his other son 

Binod has filed a case before the police station. His wife i.e. the mother of the 

deceased was died. He further stated that neither he nor any of his family 

members filed any compensation case before any competent authority at any 

point of time other than this case. He further stated that his other son stay and 

take food in other separate mess. At the time of death deceased who is his 

fourth son was 32 years. Deceased has one son and one daughter. Both are 

minors.    

 

11. From the record and evidence, it is clearly reveals that the accident 

took place on or about 7.30 PM of 6.10.12. It has also been well established 

that at the relevant time the driver of the vehicle has all the valid documents. 

Besides, the said vehicle was insured with New India Assurance Co. Ltd. 

Bongaigaon Divisional Office, Kakoti Bhaban, vide policy No. 

53030031120100001900 and the insurance was valid till 3.8.13, which is 

authenticate by vide his documents the accident information report, Ext.2  and 

(2) Ext.5 policy schedule cum certificate of insurance and (3) collection receipt 

and adjustment voucher. It reveals that  the accident took place on 6.10.12 

and the validity of the insurance was existed till 3.8.13. So, it appears that  the 

accident was taken place during  the existence of validity of insurance. As 

discussed above, prosecution evidence ably proved that the accident took place 

due to rash and negligent driving  of the vehicle bearing Registration No. AS-

19-D-4433 as a result  the claimant’s husband Promod Islari was died and the 

offending vehicle was duly insured with the New India Assurance Co. Ltd.  

Bongaigaon Divisional Office, Kakoti Bhaban at the time of accident.  
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 Hence, both the issues are decided in favour of the claimant positively. 

 

ISSUE NO.3  & 4:- 

 

12. Both the issues are taken up together as issue No.4 is related with 

Issue No.3. 

 

13. While discussing the issued NO.1 and 2 it is already proved  that the 

offending vehicle was insured with O.P. No.3 and the accident took place  

during the subsistence  of the policy.  

 

14. Now addressing to the question as to the extent to pay compensation 

by O.P. No.3 to claimant, the materials on record reveal that according to claim 

petition and post-mortem report the deceased was 32 years old. CW.1 stated 

in her evidence that her husband was a businessman. CW.1 also stated that his 

approximate monthly income was Rs.24,000/-.  

 

15. It is admitted fact that other than P.M. report the claimant has failed to 

submit any age certificate of the deceased. Law is well settled that when there 

is no any age certificate for the deceased in motor accident compensation case 

the age mentioned in the P.M. report can be used for computation of 

compensation.  

 

16. The summary principle laid down by the Hon’ble Supreme Court in 

Sarala Verma and Ors Vs. Delhi Transport Corporation DTC, the multiplier 

observed by the Hon’ble Supreme Court for a person 32 years is “16”.  

 

17. Now, for computation of compensation we have to determine the exact 

income of the deceased at the relevant point of time. According to claim 

petition, the deceased was a businessman and his business increasing since 

January,2012 till his death. According to claimant the deceased could deposit 

Rs.2,17,253/- in his account from January,12 to 24.9.12. But in evidence CW.1 

stated simply that her husband was by profession a businessman and a 

contractor own a small tea garden and a rubber garden as such his monthly 
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income is not less than Rs.24,000/-. But that has not been substantiating by 

any documentary evidence. The Rule is that if a claimant claim something as to 

deceased’s income or profession  the claimant should have substantiate the 

said claim by adducing any documentary evidence. But here in the present 

case the claimant has failed to substantiate her claim about the income of the 

deceased by adducing any documentary evidence.  Mere stating on oath about 

the income of the deceased that too in various way, such as in claim petition 

the claimant shows that the deceased income was booming as shown by his 

account from Jan,12 to till his death. But no such statement is made in 

claimant’s evidence. Neither any such bank account is submitted by claimant. 

On the other hand as stated above the claimant has failed to produce any 

documentary evidence to authenticate her oral evidence as to the monthly 

income of her husband. As such, it cannot be relied about the income shown in 

the claim petition by the claimant in the instant case.  

 

18. On the other hand there is no any evidence adduced by O.P. that due 

to some reasons or physical disability, the deceased could not be able to do 

any ordinary pursuit. In absence of such evidence, it is presumed that 

deceased was at least a daily wage earner. So, in my considered opinion he 

could have definitely  earned something by way of daily wages. Therefore, it 

would be justified if it is fixed a Notional Income which is Rs.160/- per day. So, 

in that turns he could have been earned Rs. 160 x 26= 4160/- per month( by 

deducting four holidays from 30 working days). As such annual income would 

have been 4160 X 12 = Rs. 49,920/- per year. If the said amount is multiplied 

by 16, the loss of income would have worked to an amount of Rs. 49,920 X 16 

= Rs. 7,98,720/-. 

 

19. Here in the present case, as already stated deceased was a 32 years 

married person having wife and two minor child. In this connection, I may put 

my reliance in a case law to consider  the deduction amount on account of 

personal expenses by the deceased, i.e. Sayed Basir Ahmed  and ors. Vs. Jamir 

and another, reported in AIR 2009 SC 1219, wherein, it has been held in 

column 18 that “ in the question of deduction on account of personal expenses 

by the deceased, there is no set formula which could be applied in every cases 
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to determined as to what should be the deduction on this count. The 

contention that deduction on that count cannot be exceeded 1/3rd on the 

ground that there is some signatory recognition in the 2nd schedule  of the Act 

for such deduction is not untenable. The said deduction would depend upon 

facts and circumstances of each cases.”  

 

20. In the present case, no evidence was laid on this point as well as the 

absence of any evidence to the contrary the practice is to deduct towards  

personal and living expenses of deceased 1/3rd of the income  as deceased was 

a married having two minor child.  

21. In the instant case deceased was a man of 32 years. So, 1/3rd of the 

income is to be deducted with a presumption  that had the deceased  been 

alive  he could spent 1/3rd  of his income on his personal expenses.  

22. As discussed above, the computation of the compensation is made as 

follows:-  

By deducting 1/3rd  of Rs. 7,98,720/-= Rs. 5,32,480/-  

Funeral expenses                    = Rs.       5,000/- 

Loss of consortium                           = Rs.       5,000/-   

                                                            Rs.  5,42,480/-. 

 

23. As such, the claimant is entitled to get Rs.  5,42,480/- which is rounded 

off to Rs. 5,42,000/-.as compensation. But, who is liable to pay the 

compensation?  

 

24. It has already stated that the vehicle was duly insured with O.P. No.3 

i.e. New India Assurance Co. Ltd. Bongaigaon Divisional Office, Kakoti Bhaban, 

Bongaigaon. So, the O.P. No.3 is liable to pay compensation.  

 

ORDER 

 

25. In the result, the claim petition is allowed awarding Rs.  5,42,000/- 

(Rupees five lacs forty two thousand) only including interim relief if paid 

through the account payee Cheque in the name of claimant by the O.P. No.3, 

New India Assurance Co. Ltd. Bongaigaon Divisional Office, Kakoti Bhaban, 
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Bongaigaon with interest thereon @ 6% from the date of evidence of claimant 

witness  i.e. on 20.12.14. 

 

 O.P. No.3 is further directed to clear the amount within a period of 30 

days failing which the O.P. No.3, New India Assurance Co. Ltd. Bongaigaon 

Divisional Office, Kakoti Bhaban, Bongaigaon Shall be liable to pay further 

interest in the same rate till the day of realization.  

 

 Given under my hand and seal of this court on this the   7th    day of 

April   ,2015  at Udalguri Court. 

 

   (A.K.Borah)                                                                                                                                        

Member, MACT, 

                  Udalguri, BTAD. 

  

         Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Member, MACT,       

         Udalguri, BTAD. 

 

 

 

 

 

 

 

 


